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brief of the Cor 
finds it i i discern AAACon' 
ing. Most of them fall under the third 
1 and 2 of the AAACon opening brief, and they 
the Administrative Procedure Act, 5 U.S.( 
which must be based on a hearing and a record 
a statement of findings and conclusions 
on all the material 
record. Again and again and again, 
as the balance of this brief will itemize mt raised 


issues and the Commission has ignore 


" 


Hereinafter cited as "ICC Br 


2/ Hereinafter cited as “AAACon Br. 


pUC 


itemizes 


hy 
th 


mater 


ssion 


ignored them when it acted as a tribunal, but now the Com 


defending the Commission on appeal, ignores t issues. 


ese 


Ss 


to have them resolved and has tendered evidence in suppor 


tion. The order under review reflects no aware 


sligl 


this evidence and therefore cannot possibly have been iss 


tion of the whole record or those parts thereof cited by 


by Section 556(d) of the Administrative Procedure Act, 5 
> 


This appeal pends not from any complaint that th 


resolved these issues against AAACon's interest. 


The Commission's 


Commission never resolved them at all. 


resist or refute AAACon's argument that these issues were 


sented, and were not dealt with; counsel dea 


never 


Maybe AAACon is wrong. Maybe none of issues 


evidence have substance. We cannot reach that 


proceeding, however, because the trouble issu 


had their day in court; they have never been decided Th 


tial, abiding basis for this appeal. 


AAACon did not violate the 


mobiles to dealers. 


restriction against trans 


WwW 


The Commission concedes (ICC Br. 25) that: 


leased, repossessed, stolen or abandoned used automobile 


dealers did not constitute transportation to auto dealers 


sense ~- i.e. (Emphasis added). This 


2 ee eaten 


. . 


that a responsible Commission employee after careful 


interpreted the restriction in AAACon's certificate Vagal 


is 


Aneel 
mission s counsel, 


AAACon has asked 


tof that | resolu- 


of most of 


Hess 


ued upon considera- 


as required 


AAACon, 


UlSe6. 


§556(¢d). 


Commission 


eB 
€ 


Our complaint 


, 
counsel does not 


material, were pre- 


a ' a 
AAACon s argument. 


and none 


ces have never 


is is the essen- 


portation of auto- 


movements of 


to automobile 


in the usual 
third time 


the 


Pad 
> 


consideration has 


nst the trans- 


portation of any traffic . .). moving to automobile dealers” in’ a ‘manner 
other than that adopted by the Commission. The first was when = LCC hearing 
examiner granting the certificate accepted as relevant testimony of a need 
for transportation to an auctioneer who sold autos to dealers and the public 
(AAACon Br. 37). When he later changed his mind, saying is fF ship- 
ment would constitute prohibited transportation to dealers, e Commission 
reversed him, demonstrating the lack of clarity inherent in this restriction. 


The second was the ICC Section of Motor Carriers, which informally advised 


AAACGon that the transportation to financial institutions or te the offices 


of AAACon agents was permitted by AAACon's certificate, even 
would later be moved by others (unconnected with AAACon 


Br. 46-47.) 


At p. 28 the Commission brief implies AAACon bad faith in relying 
on this interpretation of AAACon's certificate by + Section of Motor 
Carriers. "If AAACon really desired an answer" z er Lt received 
advice "it should then have filed a petition for a declaratory order,' 
says counsel for the Commission. this 15 true, why does the 
staff issue advice responding to carrier inquiries? Of course, the Commis-— 
sion is not bound by such advice, but the implication cannot withstand 
analysis that such advice is worthless and that a carrier is not entitled 
to rely on it until the Commission reverses it. The Commission ignores 
AAACon's problem and its argument: what was wrong with the advice of: the 
Section of Motor Carriers? It was logically reasoned. Where did its 


logic fail?. The Commission's error is not in refusing to follow the ruling 


of its staff, but in refusing to explain the why of this reversal. This 


constitutes failure to resolve a materi: issue of fact, law and discretion 


presented on the record. 


Quite obviously AAACon was guilty of no bad faith (or bad judgment) 


in relying on the staff opinicn. Equally obviously, the restriction had 


no "clear intent" (order under review, R.A., p. 1808) when so expert and 


sophisticated people as members of the Commission's own staff could not 
discover that intent. The existence of an interpretation of the restriction 
t 


at least as reasonable as that of the Commission justifies 


examination of the record upon which AAACon's certif granted, Akers 
t 6 ib 


Motor Lines v. United States, 286 F. Supp. 213, 220-2: Ao D N 1968), 


and precludes any finding that AAACon was unfit due to a fal to predict 
the effect which the Commission woul assior o the 


under review. 


The Commission may not rely on Catch 22 
handling, and then disclaim interest in 
claims cited. 


The Commission says AAACon, by attempti: Oo justily its actions 


in specific claim situations, "totally misses the poin the Commission's 


decision. The Commission simply was not interested i he relative merits 


of any given claim." (1CC Br. 27' That simply’ isn't true. The 


paragraph of the 1g brief quoted above refers this type of 
y 


claim situations" as examples of AAACon's "past misconduct. 


Cf. ICC Br. 17-19). The Commission cannet have it both ways. the t “rites 


apy 


of particular claims are irrelevant, the ICC cannot assume that those claims 


t 


were meritorious and AAACon's denial thereby unreasonable. If the merits 


of claims are indeed at issue, AAACon is entitle: 


soy 
evVicgence 


1/ 


have it considered by the Commission. fhe order review has 


1 


in effect that AAACon's patrons’ claims were all valid, and AAACon's 


evidence to the contrary was worthless. This was error because no’ basis 


for such a presumption of guilt. United States v. Provident Trust 


Com. 291) Us. 272) 282) (1834) See 9 J. Wigmore, Evidence §2492 (3d 


ed., 


1940). 


the Commission's disclaimer that 
Situations, the order under review su 


immediately following the accusation 


- that AAACon is denying liabil 


investigation into the merits of t 
alleged mechanical defect in the transp¢ 


alleged so-called ‘act of God," or 
' 


11e 


ae : 
of a clear receipt. 


"Clearly, for a motor carrier to assert a valid defense in one 
instance, but not in another, would leave the carrier open to 
the charge that it is illegally favoring one shipper over 
another. This assumes, however, that the defenses asserted 
are valid, have a basis in fact, and are not raised as 


La 


of discouraging a claimant from seeking relief 


Did the defenses listed by the Commission have 
Although the ICC order speaks of "an alleged mechanic: 
alleged so-called ‘act of God'" AAACon's allegations as to the 


accepted since the Commission did not seek to resolve specific claim situations 


Some of the factors cited by the Commission, like the terms of its bill 
of lading and insurance policies, do not relate to individual claims. 
Even as to these, the ICC failed to consider their actual provisions 
(AAACon Br. 10-11) or the defense of good faith (AAACon Br. 12). 


2/ This summary, apparently of the merits, is answered in detail in AAACon 
Br. 13-35. 


or consider AAACon's evidence on those ‘situations. The factual basis for 
the third defense discussed, “the Poa Clear iveceipe." must 
certainly be accepted as based on 


even characterize the execution of the receipts 


Given the factual basis, are the def 
latent mechanical defect in a car that résults 


transportation is an inherent defect or vice 


the carrier is not liable. Eastern Motor Ex; 


deo ine. 24) B26, 826 (2 Cir. 1957). 


express exception in the uniform bill of lading ar 


L/ 


strict liability of common carriers. A clear receipt 
carrier liability but it is evidence of 
delivered in the same condition as when they were 


Badhwar v. Coiorado Fuel & Iron Corp., 138 F. Supp 


dTiermey v. N.Y. Central Rk. Co., 10 Hun. 569, 570,67 


(3d Dept., 18/77). al . 7/6 N.¥~ 305. (1879). 


Finally, if the three defenses were legally sound 


A 


factual basis, were they nevertheless raised by AAACon simply discourage 
claimants from seeking relief? About the only way this could be done is 


if AAACon denied the claims before receiving any information indicating a 


defense. The Commission did accuse AAACon of “little or no tnvestigation 


of the merits of the claim" (R.A., p. 1805). The example chosen by the 


1/ The Commission's terminology, "an alleged so-called ‘act God,'"' 
implies doubt about the legal validity of the defense as well as its 
go (RlA., 0. 1804) the ICC 
included "so-called ‘acts of God'" among the recognized exceptions 
to carrier liability. 


actual basis. However on the preceding pa 


ICC to substantiate this charge, the claim of 
refuted (AAACon Br. 32-33). Additionally, some 
justified and require "little or no investigation 
a leading text,focuses on claims for shortage wher 
note anything mi the delivery 

expressly apply to damage apparent at 


shipper fails to note on the delivery receipt: 


“The primary purpose of a delivery receipt, 


of both carriers and honest 

record of facts which existed at time 

as these facts ca reasonably ascertain 
as a matter of logic, the carrier is enti 
record of delivery of the property entrusted 
the consignee's viewpoint, the signing of 


at time of delivery will be very helpful. 
7 a t 


claim is found necessary, a positi state 


>) 


responsible employee of receiver but a 
carrier's driver will hely properly 
shortage. A consignee's memorandum ort 
receipt whi states e t facts 


or apparent condition « roperty when 


assist the claimant and carrier in dete 
Claim. as 


"When a claim is filed against a carrier 
entire package or other item listed on 
delivery receipt carries no notation of 
vague notation such as shipment ‘received 
the carrier should promptly decline the 


analysis in such cases, it is the carrier' 


against the consignee's employee's word and the carr 
certainly stand by its own records and employees." 
added.) R. Sigmon, ed i 

/ 


Claims, (4th 


a shipper's c ay a common 
carrier for loss or damage to property are the* tende1 j goods to the 
carrier at origin in good condition, delivery by the carrier at destination 


in damaged condition or not at all, and the amount f damages. Missouri 


Pacific R.R. Co. 

consignee 

undamaged 

by reasonable observation. 
delivery, the claimant must 
after delivery; and if bef 
Z 


ot tender to the carrier. ‘lear delivery receipt is both evidence of no 


visible damage at delivery and a goo 


payment of claims unless the 


that the damage occurred 


Perhaps the Commissi 
impose regulations 1 
Lading 
no such regulations 
imposed on AAACon 
regulated carriers. ‘he order under review 
question why AAACon should be forbidden 


when all other carriers are ellowed to. 


The order under review errs by leaving th 


* > rie . ' “ . } 
issues concerning AAACon's claims unresolve 


ab) 


ignoring most of the e fee. Ehus fai] 


mrt . . : a 
The issue of claims denial "when the 


When a carrier receives a claim it 


acknowledge it and do nothing, (2) 


mission regulations legitimately prohibit the firs alternative 
there accusation of AAACon failure to comply wi his regquiremer 
(AAACOn Br., py 52)... The order under review forbids AAACon t 
claim when "the facts available are inconsistent with denial. 


Bre, p. 34). (This reduces AAACon's choice only 


in such a situation and amounts to an order to pay claims AAACon raised 
the issue that the Commission has no power to compel 
indeed, the Commission has ad 


S40 1CC 515, 539 (Ex Parte 2635 


issue and so 


The issue of "overwhelmin 


¢ 
5 
i a lien oe Saunt hee 


f contends 
the order under review was overwhelming," the Commi 
supports its accusations against AAACon with 
decisions rather th. e evidence in 
cites the Administrative Law Judge's jecision (R.A... Pp 
or the order under review A { 18] Only nine citations 
made to the evidence. Nothing coul : ly illustrate AAACon's 
difficulty in articulating this appeal. The language of the order under 
review is damning, because it never addresses or dea 
AAACon raised or the evidenc¢ AACc \duced (which, on the other hand 


sl | 


was also never rejected or overruled). ins » the Commission fatled 


to deal with any of AAACon's points (AAACon Br I | p initial 


decision contains clear mistakes on vital facts. T ICC brief doesn't even 
deny our ultimate conclusion: that the order under review ignored material 


evidence and issues. 


POeCS 


When AAACon's argument goes 


and the issues, the Commission's 


only r 


was "overwhelming" and to cite the 


whelming. The ICC brief simply 


decision though repetition could 


Fraudulent shiy 
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Some of 


more were invalid or highly inflated. 


brief cites these jon with ¢ 


of Mrs. Raze 19), and the 


ing 
TLE 


Coggins involv 


(ICC Br. 18) 


claim was for dam: 


and for OSS ¢ the contents of th 


738) 


chandelier, a framed etching, articles 


dresses and 5 additional 


additional 


a tray, an attache case and a 


certain that these items were 


because she opened the trunk of the car 


(RiA,, 9. 737). also testifi 


D ny oy 
Lase¢ 


trunk both when tendered and delivered. 


additional items packed in the trunk. 


dimensions of the items said were i 


term 
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vehicle's y 


yn] 


radio. 


behind 
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to 


pairs of 


the 


clothi 


order that found 


Ee: 
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fraudulently 


a Mustang auto (R.A., op. 


including a 
shopping bag, 
pitcher wi 
tender to AAACon 
driver. 
the 


tires in 


p. /38), along with the 


supplying the approximate 


trunk (R.A., pe 717-718), 


she conceded that, if two 


be only "stuffing space. 


Raze signed at the 


trunk as "possible 


Con's witness 


and a half c 


two and one quarter « 


the items that Mrs. Raze said were 


AAACon could not have been 


AAA 


cf ' 
AAACon's of 


bill 


personal property transpor 


declared 
provision w 


pp. 726-727). 


charges (R wiks ’ 


she would have 


proper 


caused by an inhere 


wn insurance 


was upset 


Offsett 
under the Interstate 
326 F.2d 2 2 
AAACon ] 


halted ch otfsets 
(R.A, 1409-1406). 


damage 


1/ 


ing of 


Lomme rece 


had 


pp- 


nt 


ae | + 
CialMs 


Act. 


prior 


against 
Yale 
Cir., 1966). [per Friendly 


In 


° 
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Wye 


ft 
L 


} 


ne 
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ers 
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ress 


ime 


t Caro 
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conclusion 


the 


Con 


lawfu 


inc,, 
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OWeVe 
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r 


damage, not dirt, and AAACon can money damages 


pay 


damaged. AAACon could not 1 


collecting its tariff charges, for this service 


Was 


unquestionably 


full liability. 1379). AAACon 


probation, fined hin As, ). 1378) 


p- 1686). was 


“sponse 


the vehicle a: 


ef the vehicle 1582). parently 


brous: 


Lad 
showroom. (RA. , p- 


company learned that the vehicle had 


AAACon. 1940). A false 


s pe. 


report of the condition and value 


fraudulent. 


These were not the fraudulent 


only 


they were the only ones cited by 


completely failed to consider whether the incidence of 


a bearing on the reasonableness of AAACon's claims prac 


the Commission failed to consider whether 


justified AAACon in relying upon clear receipts given by 


grounds for denying claims. 


shipper 


rel 


record although 
Commission 
fraud had 

Particularly, 


fraud 


shipper as 


demonstrated 


testi 


Could 


because AAACo! 


would not 


AAACon origin 


his payment repair bill 


the 
that his payment driver was ompounded 
a voluntary an attempt to 


by Mr. Bracken's age than 


1320-1322). 


deprive AAACon of recourse 


AAACon's claims practices 


The Commission's bricf re 


deliberately sought "to discourage 


13). One supporting example given by 


AAACon of fictitious names by personnel in its 


15a). The Commission did not find this practice unreasonable 


i5a; R.A., p. 1806), but said the fictitious names "vy 


eee . 


manner to discourage and confuse Y tie.) 3 


purpose or intent here. The only evidence 


i 


reason for using fictitious names is 


‘a re re 5s ? } ~ _~ * 
Mir. BALK, x Other measures, not on! 


sending letters to us with offensive rem. 

on them, but also he took to calling our 
employees at home at night. It was after the 
Kirk incident which took place over a period of 
months with telephone calls, letters, threats 


ery 
eri 


1 
and every kind of nasty proceeding that 
could manage, we decided that we ought to 
a nonexistent person's name to denominate 
department handling." (R.A., p. 1534). 


Thus the conclusion on AAACon's intent is based on speculation, not 


evidence. Furthermore the use of fictitious names as an aid tn routing 
inquiries is not unique to AAACon am mig ICC regulated carriers. 


yp. 1068-1069). 


Another illustration, characterized by 


as "the most glaring example" (ICC Br. 15) was AAACon's use of an 


arbitration clause in its bill of lading. The Commission did not find 


that compulsery arbitration clauses in bills of lading are per se 
Beles 


unreasonable, but did find that shippers "might well forego seeking 
relief" because of am erroneous interpretation of the effect of the 
clause. (R.A., p. 1806). The Commission did not find, nor was there 

any evidence, that any shipper did in fact forego seeking reltef because 


of this clause. 


AAACon's arbitration clause has been specifically upheld and 
enforced in many cases (AAACon Br. 12). The clause has "passed muster" 
in the reasoned view not only of district judges but also in decisions 
of this Court and of the Third Circuit. Although this Court has recently 
found the clause to be invalid, Re AAACon Auto Transport Inc. and State 
Farm Mutual Auto Insurance Co. 537 F, od 648 (2 Cir., 6/9/76), until that 
decision AAACon was using the clause “in a not unreasunable bellef as to 


t 


[its] lLesality ... See Interstate Commerce Commission v. AAA Con 


Drivers Exchange, Inc. et al 340 F. 2d 820, 826 n. 2 (2 Civ, . 1965), cert: 


denied 381 U.S. 911 (1965). 


F. Other charges of bad faith. 


The remaining indications of AAACon bad faith are listed at 
TOC Br. 14. The include seven claim files involving denial of claims 
the grounds of mechanical defects, citing R.A., p. 494 {the Browder 
claim] and R.A., p. 552 [the Rosen claim]; denial of claims where the 
shipper had indicated satisfactory delivery of the vehicle by paying the 
balance of freight charges to the driver, citing "Record, Vol. 2, TR 335 


[the Bracken claim], 525 [the Klausner claim] and 559 [R.A., p. 559 - 


the Clendenon claim]"; denial of claims because the shipper had retained 


drivers' fees as settlement, citing "Record, Vol. 3 T 1049 ! ps 609 -- 


the Ferreira claim]'"; and denials with little or no investigation into 
the merits, referring to the Wolfe claim. These citations do not supply 


the Commission with the support implied, viz.: 


1. Wolfe. The Commission ignores AAACon's brief, pp. 32-33, 
which deals with the claim in extenso. 

2, Klausner. See p. 13, supra. 

3. Bracken. See - 13, supra. 

4. Browder This automobile's engine "threw a rod," was fixed 
at the owner's expense (R.A., pp. 490-491), and then the vehicle was 
completely destroyed in an accident (R.A., p. 493). AAACon ascertained 
from the driver (R.A., p. 493) and also from the owner of the garage 
to which the car was taken after it was wrecked that the accident was 
caused by a faulty steering mechanism. (R.A., p. 1901). AAACon took 
steps to heip Mr. Browder recover the salvage value of his car (R.A., 


pp. 1900, 1903), but justifiably dented the claim. (R.A., p. 1902). 


Until the hearing in this case, AAACon had no advice that Mr. 
Browder was dissatisfied with AAACon's response to the accident. Mr. 
Browder never filed what could qualify as a claim under the bill of 


lading with AAAGon (R.A., p. 497). 


5. Rosen. The claim was for $28.00 of damage allegedly 
done to the side mirror of an auto. The driver testified that the mirror 


was not damaged, he did not "tape" it, and the car was not in an accident. 


ife accepted 
balance of the freight charges and signed t 


Upon receiving the claim AAACon interviewed 


occurrence and corresponded extensively wit} 


who acknowledged that he did not notice the 


after delivery. (R.A., p. 555). The 
probable that the mirror was damaged during 


the claimant gave AAACon a clear receipt. 


damage occurring after completion of transportation. 


v. Commercial Motor Freight, 94 Ohio App. 


6: Clendenon. The Commission 


unreasonable abuse of the vehicle. 


plained that his car had transmission probl« 


and that a Dodge mechanic had told him that 


to driver abuse. He added, however, ‘I 


he knew. 
(RiA., p. 562). 
(R.A.; p. 560). 


without charge. A copy of 


claim was 


358 


CICC Br: 


‘ms after 


don' 


damage for two or three days 


denied because it seemed 


this period especially since 


carrier is not responsible for 


Johnston.,Co. 


(1953). 


18-19). M Clendenon com 


' ; Lech, wi HORE oie 
delivery DY AAACON, 


the gears were strippec 


t know if 'as a2 matter’ of 


All I know is what he told me, this is the probable cause." 


Dodge repaired Mr. Clendenon's car under warranty 


the warranty disclesed that 


the repairs would not have been performed free under the warranty had the 


cause actually been driver abuse. (R.A., 


Clendenon never filed a claim. 


should have denied it. 


ue 


Ferreira. 


PpP- 


563): 


1344-1345). Actually Mr. 


If he had, AAACon 


This was a shipment of a car repossessed by 


the Ferreiras as co-signers of a note when the original owner failed 


kéep up payments. (R.A., p. 1402) the car was repossessed for them by a 
Mr. Young, who tendered it to AAACon for shipment and signed the bill of 
lading which recorded the condition of the car. RJ 1401-1402). 


The car had extensive damage when AAACon received 


While being transported by AAACon, the car t a deer and was 
further damaged. (R.A., p. 600). Mrs. Ferreira testified she was not 
aware of the condition of the car when it was repossessed and tendered to 
AAACon (R.A., p. 596); and therefore sought to recover $289.0( 


> 


to repair the car. AAACon requested photographs of the damage 
sent (R.A., p. 611). From the photographs, the statement of condit 

the bill of lading, and the statements from AAACon's driver, AAACon 
determined that the accident had caused damage to the 

(R.A., pp. 1408-1409). The headlamp assembly would cost $18.01 replace, 
and refinishing the surrounding area would not be more than $30.00. (Ibid). 
Mrs. Ferreira retained the final $50.00 of freight charges a AAACon 
considered this an appropriate settlement of the claim. (R.A., pp. 1404-1405). 
AACon did not deny liability on this claim as such, but sought to limit 


responsibility to the additional damage caused by striking the deer. 


In short, these seven claim files support no conclusion that 


AAACon sought to discourage and deny shipper claims. Some files do not 


involve actual claims in writing as required by the Uniform Bill of Lading 
prescribed by the Commission and hence AAACon could not pay them even if 


meritorious. 


G. AAACon's drivers were investigated and qualified 


The Commission cited a number F claims ng some already 
discussed, to show that AAACon failed to inves igate drivers adequately. 
(ICC Br. 17-19). The aceident M foggins' car near Palm Beach, Fla. 
(ICC Br. 18) and the damage to } not "Calusner"-ICC Br. 19) 
car were the fault of AAACon's agents, not ca lrivers No improvement 


in driver quality could have done anything to prevent those incidents 


For the claim of Mr. Clendenon, supra, p. 18 the evidence 
of driver abuse was hearsay testimony by the claimant of a statement by 
the mechanic. The claimant even admitted that the mechanic might not 
have been right. Evidence of driver abuse of the 
hearsay statement that it was driven "at speeds well 
tilles per hour”, (ICC Bre. 18). ‘the LaFrazias attempted to introduce 
the same hearsay in a court proceeding where it was rejected. (RAs, pp. 
1675-1680). A description of the car by Mr. La Frazia's cousin (R.A L, 
pp- 1960, 1964) shows it had been modified for racing (R.A... pp. 1482+ 
1483). Even if the hearsay statement was correct there was no evidences 
of any kind that AAACon's driver was the one who had driven the car at 
high speeds. AAACon objected to this hearsay. Of course the Commission 
is free to rely on hearsay. It is not, however, free to ignore the 
objection, and to leave unexplained its apparent decision that the hearsay 
here, even though circumstantially impeached (R.A., pp. 1482-1483), was 


reliable. 


Mrs. Raze's fraudulent claim for missing contents of her 


trunk has been discussed supra pp. 10 - 12. -stimony that the 
car had been operated after the water-hose or 

damaging four pistons, and that a new engine ! -o be installed (ICC Br. 
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and Yakima, Wash., and the 1.C.C. charges 
frolic of about 1,500 miles" (ICC Br. 18). Mr. Harrington's claim was for 
a ruptured water hose in the amount of $2: 
Harrington's statement 
was hearsay based upon statements by Mr. Harrington's son. (R.A., p. 551). 
The driver of this car was an attorney in New York City. 
The driver testified that after stopping at his house to pick up his 
belongings, he drove on the New York State Thruway and I-80 directly 
to the West Coast. (R.A., pp. 587-589). He denied making a number of 
the statements supposedly attributed to him by Mr. Harringten's son, 
including the allegation that he had taken the car to Burbank, California. 
(R.A., p. 591). The Commission simply ignored this testimony. Even if 
AAACon had investigated this driver more carefully, all it would have 


revealed was that he was a law school graduate (R.A., p. 550). If the 


Character Committee of the Bar found him qualified to practice law, 


presumably he was also morally qualified to drive a car for AAACon. 
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movement would necessarily be shipped over the most direct route. 


Jerry Lipps, Inc. Extension - St. Louis - Florida, LOS B26 .C.U SLE. 


820-821 (No. MC-118959 [Sub 24], Div. 1, 1967), affd. sub nom. Jerry 


nterstate Commerce Commission 299 F. Supp. 942 (E.D. 
1969) AAACon's shippers therefore do not have the right to expect 
that the most direct route will be used in all instances, nor may 
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reasonably direct route. 
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This brief began by showing that AAACon 
restriction in its certificate against transportat 


ty 


to dealers. We conclude by asserting 


carrier's certificate against service 
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or consignees is beyond the jurisdiction of t Commission and thereby 
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not enforceable. This point was raised in our initial brief as a question 


to which the Commission failed to address itself. (AAACon Br. 60). 


Intervenor, Auto Driveaway Company, replied (Br. 
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granted, "this court is left with 
interpretation 
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Commission has ordered AAACon to 
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The fair implication of this parallel statutory language is that 
the service of contract carriers is restricted to particular shippers or 
classes of shippers; while common carriers serve the public generally. 
Indeed, §203(a) (14-15), 49 U.S.C. §303(a) (14-15) which define common 
carriers and contract carriers makes this distinction plain. A common 
carrier "holds itself out to the general public..." id. The Commission 
has consistently held that common carrier certificates may not restrict 
service to any limited class of shippers or consignees, even where the 
carrier has requested such a limitation. Canny Trucking Co., 17 M.C.C. 
359, 560 (No. MC-29929, Div. 5, 1939). Globe Cartage Company, Inc., 42 
M.C.C. 547, 549 (MC-3339, 1943). C & E Trucking Corp. - Conversion, 82 
M.C.C, 147, 146 (MC-2941 [Sub 13], Div. 1, 1959). See as ees 


1967). In restricting AAACon from transporting automobiles to dealers, 


the Commission has exceeded its authority. 
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